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ADR Section Chair’s Message 
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plans. At this juncture, the BOG has not determined which aspects of the 2020 convention will proceed and 
what will be canceled or placed on hold. General Counsel Grays pointed out elections of national officers must 
proceed as well as section meetings. We will keep you informed. 

Continue to think optimistic thoughts and focus positive energy on our 2020 convention. I want to encourage all 
ADR Section members to remain in a supportive, positive mode. 

Some of you are aware I teach a Sunday school class, whose parents voted that we would refer to ourselves 
as special needs. A few years ago, I had the pleasure of traveling with my students and parents to the Sight 
and Sound Theatre. The presentation was “ Book of Danie l.” One of the featured scenes involved throwing 
three young men, Shadrach, Meshach, and Abednego, into the fiery furnace. Our class had read the story in 
the Book of Daniel , many times but nothing became clearer than when my visual learner saw the light and 
could articulate the thrust of that lesson. When the furnace door opened, he could see images walking inside 
the blazing flames and whispered, “Ms. Gloria they put three people in the hot furnace and now there are four 
walking around in the flames.” The fourth was an angel sent to protect them from the fire. My point? ... NBA 
ADR Section, we have been thrown into a 2020 “fiery furnace” filled with life-threatening pathogens, viruses 
and other obstacles. The fire cannot destroy us or our parent organization. Let’s collectively commission the 
perseverance, tenacity, and unyielding faith of our NBA founders and civil rights activists to surround us and 
create endothermic energy sufficient to meet the challenges of 2020. I hope you will continue to support the 
NBA and attend the 2020 virtual conference. 

Gloria Johnson, Esq., Chair, National Bar Association, Alternative Dispute Resolution Section; has practiced in the area of ADR 
since 1979, when she completed the18-month Women Arbitrator Development  Internship Program co-sponsored by Cornell University 
ILR (Industrial Labor Relations) School, Federal Mediation Conciliation Service (FMCS) and American Arbitration Association (AAA). 
She was mentored by Cornell ILR Professors Jean McKelvey and Alice Grant former War Labor Board members who read and graded 
her mock arbitration awards drafted by attending hearings with established NAA arbitrators. Gloria has served on a number of national 
arbitration and mediation panels. She has specialized experience in labor, employment, commercial and Federal sector matters.

United Parcel Service and the Standards for Assessing Arbitrator Clarity 
Regarding the Deferred Unfair Labor Practice 

NLRB Policy Oscillation at Work Again 
by Dean L. Burrell and Mark Gaston Pearce 

As anticipated, the National Labor Relations Board, now composed of a majority of President Donald Trump 
appointees in United Parcel Service, Inc., has reversed Babcock & Wilcox Construction Co., Inc., returning to 
the Spielberg/Olin standard.  

In the Steelworkers Trilogy, the Supreme Court declared that in order to promote arbitration and its goal of 
maintaining industrial peace, arbitration agreements would be broadly construed and given "full play." The 
Court's willingness to defer is based largely upon the belief that arbitrators are highly qualified to resolve 
controversies arising from interpretation of collective bargaining agreements. 
Section 8(a)(3) of the National Labor Relations Act (“NLRA”) makes it an unfair labor practice for an employer 
to engage in discrimination regarding hire or tenure of employment to encourage or discourage union 
membership. These cases often arise where an employer is alleged to have retaliated against an employee 
engaged in union related activity, such as the act of filing of grievances under the collective bargaining 
agreement or a steward’s complaints about terms and conditions of employment. 

The same facts underlying an alleged violation of Section 8(a)(3) may also give rise to a union claim under the 
collective bargaining agreement’s grievance and arbitration procedure, that the discipline or discharge is not 

https://gloriajohnsonadr.com/


ADR Section Chair’s Message 
By Gloria Johnson, Esq 

Through the years, perseverance, tenacity, and unyielding faith has allowed the NBA to hold steadfast and 
follow the course of action charted by our founders who started traveling the road to freedom and equality for 
Black lawyers in 1924. At that time, the doors of the ABA were closed to Black lawyers. Fast forward to 2020, 
we are now welcome as members and Paulette Brown, a former NBA President has also served as ABA 
President. However, the pathway for Black lawyers - particularly in arbitration law is still filled with obstacles. 
Opportunities are more frequent in mediation than in arbitration. There is well documented statistical proof that 
African Americans and people of color have far fewer opportunities in ADR than non minority men and women.

A major goal of the ADR Section has been to provide economic opportunity for our members. During one of the 
annual meetings conducted by our late beloved Chair Emeritus Charles Donegan, I suggested the NBA should 
create its own certified panel due to the infrequent selections of Black ADR professionals. Providers often 
justified the lack of diversity by saying “we don’t know where to find qualified Black arbitrators.” Although the 
idea was well accepted, there was concern of potential reactions if provider organizations deemed it a threat to 
their business. Well, we will know soon. Our Credentialing Committee led by Dean Burrell has joined forces 
with the Certified Arbitrator and Mediator Panel Committee led by Erika Davis and Earlene Baggett-Hayes. 
They have gathered resumes of members who have gone through the credentialing process. Our NBA 
Certified Panel of Arbitrators and Mediators will be posted again on the website. End users can no longer claim 
they don’t know where to find us. 

We also want to applaud Gail Wright Sirmans for her continuing contributions to our NBA ADR Section. In our 
NBA ADR Section monthly meeting, on April 21, Gail announced the new CPR President and CEO, Allen 
Waxman has developed an employment-related mass claims protocol. Waxman anticipates CPR’s 
administration of mass claims will require a number of employment skilled arbitrators. CPR has expressed 
interest in growing and diversifying their Panel of Distinguished Neutrals, with a focus on the area of 
employment law. Waxman has collaborated with Gail to develop mechanisms and additional pathways for 
neutrals to become part of the CPR Employment Arbitration Panels and Employment Related Mass Claims 
Master List. 

When she served as Federal Mediation and Conciliation Service (FMCS), Director of Arbitration, Vella 
Trayham attended many of our annual meetings and actively supported our mission, including conducting a 
free 40-hour mediation training at FMCS headquarters for 30 NBA ADR Section members. After she retired, 
Arbitration Director Arthur Pearlstein has continued to be supportive. During our 2020 convention, FMCS is 
scheduled to host a reception for the ADR Section at their headquarters and provide a 5-hour CLE training for 
our ADR Section members and convention participants on Saturday July 26. 

I am very excited about the progress of ADR Vice Chair Alfreida Kenny, ADR Secretary Rebekah Ratliff and 
ADR Board Member Joyce Mitchell have made in creating a 2020 convention seminar entitled, “Making It Rain: 
Marketing Strategies.” When it became apparent that one of the main presenters, Natalie Armstrong-Motin 
would be in Paris at the time of the convention, that committee sprang into action to implement a plan to use 
Zoom to ensure the seminar could continue as planned.  Thus, our ADR members already had started the 
process of exploring the use of Zoom or an electronic platform for our 2020 ADR seminar presentation; long 
before the NBA BOG voted to make the entire convention virtual. Kudos to the prophetic ADR Marketing 
Strategies seminar committee; Alfreida Kinney, Joyce Mitchell, Rebekkah Ratliff, Paul Garrison and Earlene 
Baggett Hayes. 

On Wednesday, April 22, the National Bar Association Board of Governor’s (BOG) voted to have a virtual 2020 
convention. We are scheduled to meet again in 10 days to select a professional company and solidify our 
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plans. At this juncture, the BOG has not determined which aspects of the 2020 convention will proceed and 
what will be canceled or placed on hold. General Counsel Grays pointed out elections of national officers must 
proceed as well as section meetings. We will keep you informed. 

Continue to think optimistic thoughts and focus positive energy on our 2020 convention. I want to encourage all 
ADR Section members to remain in a supportive, positive mode. 

Some of you are aware I teach a Sunday school class, whose parents voted that we would refer to ourselves 
as special needs. A few years ago, I had the pleasure of traveling with my students and parents to the Sight 
and Sound Theatre. The presentation was “Book of Danie l.” One of the featured scenes involved throwing 
three young men, Shadrach, Meshach, and Abednego, into the fiery furnace. Our class had read the story in 
the Book of Daniel , many times but nothing became clearer than when my visual learner saw the light and 
could articulate the thrust of that lesson. When the furnace door opened, he could see images walking inside 
the blazing flames and whispered, “Ms. Gloria they put three people in the hot furnace and now there are four 
walking around in the flames.” The fourth was an angel sent to protect them from the fire. My point? ... NBA 
ADR Section, we have been thrown into a 2020 “fiery furnace” filled with life-threatening pathogens, viruses 
and other obstacles. The fire cannot destroy us or our parent organization. Let’s collectively commission the 
perseverance, tenacity, and unyielding faith of our NBA founders and civil rights activists to surround us and 
create endothermic energy sufficient to meet the challenges of 2020. I hope you will continue to support the 
NBA and attend the 2020 virtual conference. 

Gloria Johnson, Esq., Chair, National Bar Association, Alternative Dispute Resolution Section; has 
practiced in the field of ADR since 1979, when she completed the 18-month  Women Arbitrator Development 
Program co-sponsored by Cornell University ILR(Industrial Labor Relations) School, Federal Mediation 
Conciliation Service (FMCS), the American Arbitration Association (AAA). She was mentored by Cornell ILR 
Professors Jean McKelvey and Alice Grant former War Labor Board Members who recruited 23 women from 
around the country. Gloria has served on a number of national arbitration and mediation panels.

United Parcel Service and the Standards for Assessing Arbitrator Clarity 
Regarding the Deferred Unfair Labor Practice 

NLRB Policy Oscillation at Work Again 
by Dean L. Burrell and Mark Gaston Pearce 

As anticipated, the National Labor Relations Board, now composed of a majority of President Donald Trump 
appointees in United Parcel Service, Inc., has reversed Babcock & Wilcox Construction Co., Inc., returning to 
the Spielberg/Olin standard.  

In the Steelworkers Trilogy, the Supreme Court declared that in order to promote arbitration and its goal of 
maintaining industrial peace, arbitration agreements would be broadly construed and given "full play." The 
Court's willingness to defer is based largely upon the belief that arbitrators are highly qualified to resolve 
controversies arising from interpretation of collective bargaining agreements. 
Section 8(a)(3) of the National Labor Relations Act (“NLRA”) makes it an unfair labor practice for an employer 
to engage in discrimination regarding hire or tenure of employment to encourage or discourage union 
membership. These cases often arise where an employer is alleged to have retaliated against an employee 
engaged in union related activity, such as the act of filing of grievances under the collective bargaining 
agreement or a steward’s complaints about terms and conditions of employment. 

The same facts underlying an alleged violation of Section 8(a)(3) may also give rise to a union claim under the 
collective bargaining agreement’s grievance and arbitration procedure, that the discipline or discharge is not 
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supported by just cause. The NLRB may be faced with the question of whether to defer the resolution of the 
unfair labor practice proceeding to a pending contractual arbitration hearing, deferring to the resulting 
arbitration award, or deferring to a private voluntary settlement of the just cause claim between the parties. 
In developing standards to decide when to defer in such instances, the NLRB has endeavored to balance the 
goals of fostering arbitration and the voluntary resolution of disputes while protecting employee rights to be free 
of retaliation for engaging in union activities. However, the efforts by the NLRB to achieve this “balance” has, 
over the years, more closely resembled a tug-of-war. 

Eight years after its holding in Spielberg Mfg., the NLRB in Raytheon Co.  showed concern about the 
stewardship of the NLRA by the arbitrator and added an important fourth requirement: the arbitrator must be 
presented with and resolve the unfair labor practice issue.  Following Raytheon was Airco Industrial Gases 
which more definitively held that it would not defer to an arbitration award which gave no indication that the 
arbitrator ruled on the unfair labor practice issue. 

In Yourga Trucking, Inc. the NLRB placed the burden of proving that the unfair labor practice issue had been 
addressed by the arbitrator upon the party seeking deferral so as to assure the consideration of the unfair labor 
practice issue. 

However, the NLRB changed direction again, and the Spielberg doctrine was expanded to its furthest extent in 
1974 by Electronic Reproduction Service Corp. In this case, the NLRB announced that it would defer to an 
arbitration award, and thus refuse to hear the unfair labor practice charges, where the complainant failed to 
present to the arbitrator available evidence concerning the unfair labor practices. The NLRB held that it would 
presume that the arbitrator adequately determined all related unfair labor practice claims unless "unusual 
circumstances are shown which demonstrate that there were bona fide reasons ... which caused the failure to 
introduce such evidence at the arbitration proceeding." In effect, the Raytheon fourth requirement was 
eliminated. 

The courts did not take kindly to the Electronic Reproduction rule. The Ninth Circuit expressly rejected the rule 
because the NLRB would defer to arbitration upon the "mere presumption in total absence of any evidence" 
that the unfair labor practice had ever been resolved. The Ninth Circuit held that deferral is appropriate only 
where the arbitration panel is competent to resolve the issues subject to deferral and only when those issues 
are clearly decided. 

Despite this Stephenson decision, and through the magic of judicial non-acquiescence, the NLRB declined to 
overrule Electronic Reproduction until the 1980 decision of Suburban Motor Freight which returned the NLRB 
to the standard of deferral set by Raytheon, i.e. the NLRB "will give no deference to an arbitration award which 
bears no indication that the arbitrator ruled on the statutory issue" involved in the unfair labor practice charge.  
But then came Olin Corp. There the NLRB held that it would find that the arbitrator sufficiently considered the 
issue which was at the heart of the unfair labor practice if the contractual and statutory issues were factually 
parallel and the arbitrator was presented generally with the facts relevant to resolving the unfair labor practice. 
The burden was removed from the party advocating deferral and placed on the party resisting deferral to show 
that the standards for deferral were not met.  

In Babcock & Wilcox Construction Co., Inc. the grievance involved the termination of a steward who had, 
proximate to the termination, been active in policing provisions of the National Maintenance Agreement (CBA) 
relative to pay and use of the union’s hiring hall. Soon after challenging how the respondent was paying a 
union member, the steward was charged with violating safety rules (including, among other grounds, eating a 
pastry at a grievance meeting). She stated in the disciplinary meeting, “So, that’s how you’re going to play this 
[f---ing] game?” The company immediately converted the suspension to a termination on the ground that the 
outburst was profane, disruptive and violated company rules. The union grieved the termination to an 
arbitration panel asserting that the termination was a pretext for the steward’s union activity and that the 
termination violated the CBA, Section 7 of the National Labor Relations Act and decisions made by the NLRB. 
The panel denied the grievance noting that the ″issue was the Union’s contention the [Respondent] violated 
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Article XXIII Management Clause of the cba by terminating the grievant, without just cause, for the Grievant’s 
use of profanity″ and that the subcommittee ″reviewed all the information submitted both written and oral″ and 
determined that ″no violation of the [CBA] occurred and therefore, the grievance was denied.″ 

The NLRB majority (Chairman Mark Pearce and members Kent Hirozawa and Nancy Schiffer) found that the 
Spielberg/Olin standard did not adequately balance the protection of employee rights under the NLRA and the 
national policy of encouraging arbitration of disputes over the application or interpretation of collective 
bargaining agreements. Furthermore, the Spielberg/Olin standard created excessive risk that the NLRB would 
defer when the arbitrator had not adequately considered the unfair labor practice issue, or when it was 
impossible to tell whether they had done so. Accordingly, the majority adopted a new post-arbitral deferral 
standard. 

The new standard retained the Spielberg requirements that the arbitral proceedings appear to be fair and 
regular and that all parties have agreed to be bound. In addition, the new standard placed the burden on the 
party urging deferral to show that (1) the arbitrator was explicitly authorized to decide the unfair labor practice 
issue (either by the collective bargaining agreement or by the parties themselves), (2) the arbitrator was 
presented with and considered the statutory issue (or was prevented from doing so by the party opposing 
deferral), and (3) NLRB law reasonably supports the arbitral award. 
Because Babcock was to have prospective effect, a handful of deferral cases were decided since its issuance. 
In each instance, the NLRB or administrative law judge decided that deferral should be considered under the 
pre-Babcock standard.  

In any event, the Babcock standard didn’t last long. A new NLRB majority issued United Parcel Service, Inc., 
reversed Babcock & Wilcox five years after its issuance and returned to the Spielberg/Olin standard.  
Under the restored standard espoused in Spielberg Mfg. Co., the NLRB will defer to the arbitrator’s decision 
where (1) the arbitral proceedings appear to have been fair and regular, (2) all parties have agreed to be 
bound, (3) the arbitrator considered the unfair labor practice issue, and (4) the arbitrator’s decision is not 
clearly repugnant to the NLRA. Also restored by UPS is the refinement of Spielberg set forth in Olin Corp., 
wherein the NLRB  held that it would find that the arbitrator sufficiently considered the issue which was at the 
heart of the unfair labor practice if the contractual and statutory issues were factually parallel and the arbitrator 
was presented generally with the facts relevant to resolving the unfair labor practice. The burden was once 
again placed on the party resisting deferral to show that the standards for deferral were not met. 
In addition, the decision restores policies for pre-arbitral deferral established in United Technologies Corp., and 
for deferral to pre-arbitral settlement agreements set forth in Alpha Beta Co. 
This change continues the current NLRB’s pattern of whittling away at the President Barack Obama-era 
NLRB’s regulations. Additionally, unlike the Obama-era NLRB’s prospective application of the prior standard, 
this NLRB has ruled that it will retroactively apply this change regarding the standard and burden of proof to all 
pending cases. 

Where should the arbitrator be in this windstorm? 

Given the turbulent nature of the winds of change, why wouldn’t the arbitrator address the possible statutory 
issue, particularly when a grievance is denied? It is acknowledged that factors come into play that might make 
such action difficult. For example, arbitrators have experienced hearings where the parties failed (inadvertently 
or intentionally) to mention that the grievance under consideration has a related unfair labor practice charge, 
that either has been deferred to the arbitration or is the basis for a contemplated future ULP charge. 
Sometimes actions of a party may not have been considered an unfair labor practice at the time the grievance 
was filed but may have become one by the time it reaches arbitration, e.g. the promulgation of a handbook 
rule, found later to violate the NLRA. However, similar to the facts of Babcock and Wilcox, an arbitrator might 
omit from her or his articulation of the issue subsequent analysis factors that very much implicate the NLRA. 
There may be a back story that motivates this action, but such was not evident in Babcock. It also must be 
acknowledged that some courts like the Ninth Circuit in Stephenson see a distinction between the public policy 
benefit of ceding resolution of a contract dispute to an arbitrator and the presumption that a deferred statutory 
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issue has been handled by the arbitrator, even where it has not been specifically addressed. Regardless of the 
current NLRB standard, it is clear from Babcock and its forerunners Raytheon and Stephenson that the failure 
to address the issue rather than a possible deviant analysis is more likely to raise the dander of a less lenient 
NLRB or court. 

It is submitted that the arbitrator should want to have issued an award that can survive whatever permutations 
there are in the law. The arbitrator at the outset of the hearing, before testimony is taken, ought to ask whether 
the grievance is the subject of a deferred NLRB charge. And even if a party is “hiding the ball,” the question is 
out in the open and can be acknowledged in the award. Such acknowledgment insulates the arbitrator from 
criticism for having omitted the issue in their award. Jurisdictional concerns are easily avoided, as parallel 
issues of contact and statute are the reason that the matter is before the arbitrator in the first place. 
Furthermore, awards have a greater likelihood of withstanding challenges to deferral where the issue is 
credibility driven. It is not likely that any NLRB majority, regardless of its stripe, is going to second-guess the 
credibility determinations of the arbitrator.  And even if the arbitrator reaches a conclusion contrary to that 
which the NLRB might have reached, rest assured, the “palpably wrong” and “repugnant to the Act” standard 
for denying deferral as expressed in Olin Corp. is a high bar, particularly given the current NLRB’s view of 
deferral. 

However, it is noted that recent decisions like MV Transportation, which has liberalized the view of contract 
coverage, may significantly affect the deferral question. The arbitrator may be increasingly faced with deciding 
whether they agree with the NLRB’s assessment that an employer’s unilateral actions are covered by contract 
language. However, how this impacts the deferral policy remains to be seen. 

Dean L. Burrell is an attorney and a labor, employment and benefits arbitrator and mediator based in 
Morristown. Mark Gaston Pearce is the Executive Director of the Workers’ Rights Institute at Georgetown 
University Law Center as well as a labor arbitrator and mediator. He was formerly the Chairman of the National 
Labor Relations Board and a two-term NLRB member. This article was published in the NJ Bar Labor and 
Employment Quarterly, Vol. 41 No. 3, April 2020.  

Dean Burrell, Esq., principal of Burrell Dispute Resolution , is a member of 
American Arbitration Association, Federal Mediation and Conciliation Service, 
NJ Board of Mediation, Financial Industry Regulatory Authority, and Nuclear 
Regulatory Commission Whistleblower panels.  Formerly Burrell was an adjunct 
professor of labor law at the Arizona Summit Law School, and Vice President of 
Labor Relations, Republic Services, Inc. Burrell is a member of the NJ State Bar 
Labor and Employment Executive Committee, and the editorial staff of the NJ 
State Bar Labor and Employment Quarterly. Burrell is a former president of the 
Alpha Phi Alpha, Cornell University Alumni Chapter. 

Mark Gaston Pearce, Esq. is a distinguished lecturer and executive director of the 
Georgetown University Law Center, Workers’ Rights Institute and taught at Cornell 
University School of Industrial and Labor Relations as a visiting scholar and lecturer. 
Formerly Pearce was  a two term Board Member and Chairman of the National Labor 
Relations Board.  Perce also served as a member of the  New York State Industrial 
Board of Appeals. Pearce was named a Champion of Workplace Justice by the 
Employment Justice Center of Washington, D.C. and placed on the National 
Employment Law Project Honor Roll. He has been in the practice of labor and 
employment law for more than 4 decades. 
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CROSSING THE “POND” TO TEACH NEGOTIATION IN FRANCE 
By Verlyn F. Francis, Barrister at Law, Ontario 

Teaching Alternative Dispute Resolution (ADR) at Centennial College in Toronto is my dream job.  It gives me 
the opportunity to combine my two academic loves:  teaching ADR and working in a truly culturally diverse 
environment. It helps, of course that my area of writing and publication is culture and conflict and my classes at 
Centennial have included students who were born in Canada, Africa, China, India, the Caribbean, the Middle 
East, Europe and other areas. True, you might find that mix in many lecture halls around the world but here, in 
the world’s most culturally diverse city, I am teaching students how to reach across cultures to solve problems. 

At the beginning of this year, I received a late-night email from Véronique Henry, Chair, Legal Administrative 
Studies, the Business School, with an attachment on faculty exchange to France.  Most importantly, she 
recommended that I apply to teach the Advanced Negotiation class in the Lyon area.  This was definitely a 
marriage of the things I am passionate about:  ADR, cultural exchange, teaching and learning.  I applied and 
was accepted.  My placement was at La Salle EMCI (École de Management de Commerce International) in 

St-Etienne approximately 60 km from Lyon.  
Hurray!! Lyon, here I come.  I had been to Paris a few times but never 
got to Lyon. 

But, wait!  Teaching in North America – even to culturally diverse 
students – is not the same as teaching in Europe!!  How do you prepare 
to teach an advanced professional course to masters students in another 
culture?  To increase the pressure, you have one week to teach the 
course. 

First things first: All the arrangements between the schools were done by 
the amazing Centennial International Education team, Services and 
Global Experience (SaGE) https://sage.centennialcollege.ca. Thank you. 

La Salle EMCI 2020 Advanced Negotiation 

In preparing my course work, I reminded myself of the importance I attach to developing cultural intelligence 
when teaching dispute resolution:  

Cross-cultural competence is the continuous development of knowledge and  
information from and about individuals and groups that is integrated and  
transformed into teaching standards, skills, service approaches, techniques, and  
programs that match the cultural experiences and traditions of learners and that  
increase both the quality and appropriateness of their dispute resolution skills and 
the outcome of disputes. 

This meant totally revamping my course on Advanced Negotiation to allow for different worldviews, ways of 
learning, communicating, and teaching.  Fortunately, in this instance, since Advanced Negotiation is part of the 
International Commerce curriculum at LaSalle EMCI, I would teach in English, my first language, and not 
French.  This would still be a daunting undertaking but I was looking forward to the challenge. 

After approximately 18 hours of travel, we arrived in St-Etienne and started teaching the following day.  The 
Masters classes from Lyon and St-Etienne were combined for a total of 42 students in my class.  
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Lectures were four hours a day for four days, and incorporated 
roleplays and overnight assignments. In the limited time, we managed 
to cover the following topics:  Understanding Conflict and its place in 
Negotiation; Culture in Negotiation; Microskills, Creativity in 
Negotiations, Ethics, Bargaining Theories, Patterns of Negotiation, 
Negotiation Strategies, Preparing for and Conducting Negotiations; 
Analyzing your Perspective; Dealing with Threats at the Negotiation 
Table; Making Better Business Deals; If the Deal goes wrong; and Tips 
for Winning Competitive Bids. This was truly an intensive course.  
 
 

La Salle EMCI 2020 Advanced Negotiation 
  
                                                       My best experience of the trip was the interaction with the students.  They 

are intelligent, curious and eager to learn.  I learned as much from 
them as they possibly learned from me.  I took the opportunity to 
debrief all 42 students after their assessment roleplay at the end of the 
week and was truly impressed at the amount of work they devoted to 
preparing and participating in their final negotiation.  It was a real 
pleasure to see how much they grasped the concepts in this very 
intensive course. 
 
Unfortunately, the intensity of the course meant all I saw of beautiful St. 
Etienne were the ski hills from the staff room window, and the view 
through the taxi window travelling to and from campus. 
 

St-Etienne, France - Feb 2020 
 
Given the opportunity, I do not hesitate to pack my slides and bags to teach and learn from students with 
different worldviews.  Are you interested in teaching across cultures?  To do so, I recommend some starting 
points for appreciating differences in cultural values: 
 

● Understand your own values. 
● Be careful not to set up the values of your own culture as standards against which other values seem 

inferior. 
● If you must state preference for a culture, be aware that those preferences are related to your own 

values and that you are being subjective. 
● Appreciate the difficulties of the stranger trying to adjust away from home. 
● Clues about strain or confusion should be sensed and dealt with openly. 
● Sincere concern about another person can help to surmount specific conflicts based on cultural 

differences. 
● Adjust to the values and value-related behaviors of the other. 
● Do not speak about ‘value orientations’ or other categories because they could be construed as 

stereotyping. 
● Remember that communication is between people in a particular relationship and only some value 

orientations are likely to surface in that relationship. 
● Recognize that we are not objective in judging our own values because individually we are mostly 

unaware of the values we live by and the functioning of those values in society. 
● In lieu of objectivity in comparing values, be humble and cautious in comparing values and in urging 

changes in other cultures. 
 
If offered the opportunity, I would encourage anyone with the expertise and the right attitude to take the plunge 
into international teaching.  
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Verlyn Francis is a professor of alternate dispute resolution at Centennial College, 
Toronto, Canada; a visiting professor in advanced negotiation at La Salle EMCI in 
Lyon, France; and a guest lecturer in the LL.M. dispute resolution program at Osgoode 
Hall Law School. Francis is lawyer, arbitrator, adjudicator, and mediator. She is 
principal consultant and culture and diversity specialist at Isiko Dispute Resolution 
Consultants in Toronto, Ontario. Francis has practised law in Toronto for more than 20 
years in the areas of civil litigation, and corporate, commercial, family and estates law. 

Inclusion Speaks Louder Than Words 
By Rebekah Ratliff 

Diversity is defined as “distinct in kind; unlike; having variety in form.” The broad definition of diversity 
includes not only diversity of race, gender, and age, but diversity in thought, skill sets, sexual 
orientation, mental health/disability and personal/professional culture. Culture is defined as, “the 
common beliefs and customs of a particular group.” We do not always think about the reality that 
cultural differences exist, even in our own families. Diversity transcends culture and custom. The 
business case has been made to show that diversity in corporate America directly and positively 
impacts profitability, but which comes first... the chicken or the egg?

Now that issues highlighting diversity, or lack of it, have been brought to the surface, a deeper dive is 
needed to uncover the factors that inhibit both diversity and inclusion. The words diversity and 
inclusion are frequently used together, but what we are hearing from the field is that without 
intentional actions this new highly embraced initiative is an empty concept, across industries. The 
reality is that we still have miles to go before inclusion has the impact to which we aspire in making a 
difference in the dispute resolution space. Understanding that we have more that joins us than 
separates us, if we take a closer look inside. “Walking the walk” requires thoughtful engagement. 
Being invited into the room is not sufficient to meet the tenets of inclusion. Sitting at the table in the 
room appears to be inclusion, but contributing to the menu is real inclusion. Inclusion is how we gain 
better perspectives, plan the next move, and strategize proper execution. As dispute resolution 
professionals, we have the opportunity as keepers of the dispute resolution “thermostat” to 
thoughtfully calibrate and facilitate the conversations on inclusion, to enhance the results of the work 
we love. We need to have tough talks. It takes us out of our comfort zones... where the magic 
happens.

Effective inclusion practices will produce more successful compromise facilitation in dispute 
resolution. A mediator’s opening statement should include suggestions for inclusivity when 
differences are known to be under the surface. If the mediator has conducted a pre-hearing 
conference on a sensitive matter, information can be gathered to insert at mediation, at the right time. 
The right questions should be asked of counsel on each side outside of the joint sessions, so that 
knowledge of the issues can enable the neutral to communicate between the parties in a way that 
encourages collaboration as the mediation progresses. Most lawyers are trained advocates. Lawyers 
who mediate cases could benefit from inclusion training (different from unconscious bias training) so 
that they can properly guide their clients on how to navigate situations that inhibit negotiations at 
mediation. When parties acknowledge the other side’s interests, that awareness can sway 
negotiations. A mediator can make suggestions to encourage parties on how a concession or 
inclusive acknowledgment could be communicated, because the mediator has the benefit of 
processing messages on all sides. It can be dangerous for a mediator to use their personal filters to 
interfere with the canon of self-determination. This is almost always unintentional, but it could come 
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back to bite the mediator if an inaccurate message is conveyed. Mediators should only guide 
conversations with the information tools they are given by the parties. This is why subject matter 
expertise is so important. A skillful mediator can leverage the tools from their own experience to 
incorporate with real time tools at mediation to influence a settlement. It can be as simple as 
conveying a compliment that is relevant to an issue discussed at mediation, from one side to the 
other. Sometimes it’s that ONE sentence that can change the course and bring a “low flying” 
mediation that looks like a crash in for safe landing.

There will always be matters in dispute, but when people feel visible, reaching a resolution is less 
challenging. One focus has to be on recruiting and retaining diverse candidates with the right skill 
sets to better ensure their good ideas are solicited and implemented in the corporate space. We all 
have to work to better appreciate and celebrate our differences. This article was published in the ABA 
Section of Dispute Resolution, Diversity Committee February 2020 Newsletter . 

Rebekah Ratliff, CCLS is President of Capital City Mediations LLC, an Atlanta based 
mediation, arbitration and consulting firm. A former complex casualty claims 
professional, Rebekah is a civil and domestic mediator and arbitrator. Rebekah mediates 
civil cases exclusively through Henning Mediation & Arbitration Service, Inc. in Atlanta, 
GA and is on the FINRA panel of arbitrators. Rebekah is the Secretary of the NBA ADR 
Section and serves as Co-chair of the Diversity Committee for the ABA ADR Section. 
Rebekah is a recipient of various industry awards including the 7th US District 
Congressional Award, as a result of her work in mediation.

Other Cases of Interest Articles and Resources 
by Gail Wright Sirmans and Carl K. Turpin, Esq. 

On April 8th, in Jane Doe, et al. v.  Trump Corp., et al., 18 Civ. 9936 (LGS) (S.D.N.Y. April 8),  the US District 
Court for the Southern District of New York held the Trump Family, Donald Trump, Donald Trump Jr., Ivanka 
and an affiliate of the Trump Organization, could not move a lawsuit to arbitration after first litigating in federal 
court.  Eight months into litigation, Trump defendants notified the court of their intention to compel arbitration. 
This was after defendant Trump had successfully obtained the dismissal of a racketeering charge, 
unsuccessfully argued a motion to dismiss, argued several discovery disputes and obtained access to the 
plaintiffs documents, which they would not have gotten under the Federal Arbitration Act.  

U.S. District Court Judge Lorna Schofield wrote, "Now that defendants have extracted what they can from the 
judicial proceedings, they seek to move to a different forum".   "This conduct is both substantively prejudicial 
towards Plaintiffs and seeks to use the [Federal Arbitration Act] as a vehicle to manipulate the rules of 
procedure to Defendants' benefit and Plaintiffs' harm". "[T]he defendant seeks to benefit from information 
obtained through judicial proceedings that would be unavailable in arbitration." 

The underlying lawsuit, which was filed in 2018, alleged that the Trump Family exploited their family name to 
promote a fraudulent marketing and sales scam.  Their complaint alleges fraud, false advertising, unfair 
competition, unfair and deceptive trade practices and negligent misrepresentations.Plaintiff entrepreneurs from 
across the country alleged that for more than a decade Trump and his children fraudulently promoted a 
"doomed" desktop video phone to "unsophisticated investors".  Plaintiffs, who paid the defendants  $499 to sell 
the videophones and other merchandise, contend that the Trumps received millions of dollars in secrete 
payments from 2005 to 2015.  

The matter will continue in federal court. 
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In Monster Energy Co. v. City Beverages LLC, 940 F.3d 1130 (9th Cir. 2019), the court vacated an arbitration 
award because the arbitrator, a retired California state judge, failed to disclose both his ownership interest in 
JAMS and the fact that JAMS had administered 97 arbitrations for Monster during the previous five 
years. 

Cordua Restaurants, Inc., 16-ca-16091, 368 NLRB No. 43 (8/14/2019): The NLRB held that employers do not 
violate the Act by informing employees that failing to sign an arbitration agreement will result in discipline or 
discharge. Board member McFerran strongly disagreed and described the decision as “a joke.” 

Web and Video Conferencing Resources 

● Information about Zoom:
http://mediationblog.kluwerarbitration.com/2020/04/06/is-zoom-good-enough-for-mediation/

● Is Zoon safe for lawyers: https://agileattorney.com/zoom_is_safe_for_lawyers/
● Using Zoom: https://www.odrzoom.com/
● How to prevent zoom bombing: https://www.adl.org/blog/how-to-prevent-zoombombing
● American Bar Association, Suffolk University Law Center Dispute Resolution Video Center:

http://www.adrvideo.org/

Articles 

Plaintiff lawyers flood system with arbitration claims:  Although arbitration clauses bar employees at many 
companies from joining together to mount class-action lawsuits, some employee law firms are using the tactic 
of overflowing the system. Click here for article: ‘Scared to Death’ by Arbitration: Companies Drowning in Their 
Own System, New York Times, April 6, 2020, 
:https://www.nytimes.com/2020/04/06/business/arbitration-overload.html?referringSource=articleShare 

Eight Common Mistakes Mediators Make When Trying to Generate Business 
By Anna Rappaport https://drive.google.com/file/d/1MB9HW24cLrdMD2NkrUTfMhFeebkXtRnB/view?usp=s 

Gail Wright Sirmans, Esq. is a nationally recognized mediator, civil rights lawyer 

and scholar, with more than forty years of experience. Sirmans is a 

Distinguished Fellow with the International Academy of Mediators, and mediates 

civil and commercial disputes across the country. In addition, she serves as a 

consultant to federal agencies, academic institutions, as well as private 

corporations and public organizations. Sirmans is an active member of the 

International Institute for Conflict Prevention and Resolution (CPR) Diversity 

Alliance. Sirmans also serves on the Board of the National Bar Association 

Alternative Dispute Resolution Section. 

Carl K. Turpin, Esq. recently started an ADR practice as an arbitrator, mediator, 
hearing officer and workplace investigator. Mr. Turpin has over 40 years of handling 
labor and employment issues for both management and labor. Mr. Turpin is a member 
of the American Bar Association Dispute Resolution Section and a Board member of 
the National Bar Association Alternative Dispute Resolution Section. Mr. Turpin is on 
the American Arbitration Association Labor Panel, FINRA Arbitrator Panel, District of 
Columbia Public Schools/Unions Hearing Officer and District of Columbia Bar 
Attorney/Client Arbitrator. .  
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Section Member on the Move 

 Henning Mediation & Arbitration Service, Inc. in Atlanta, GA, added Rebekah Ratliff, CCLS to the 
Henning panel of neutrals on February 1, 2020. Ratliff is the first African American female to be added to a 
Henning panel. Ratliff will mediate civil cases exclusively through Henning Mediation & Arbitration Service. 
Inc.,spent 25 years as a claims professional managing, evaluating and negotiating civil cases across the 
country and globally for major commercial insurance carriers at the primary and excess levels, with settlements 
totaling in the millions. Ratliff is registered with the Georgia Office of Dispute Resolution, as a civil and 
domestic mediator and arbitrator. Ratliff is based in the Atlanta area and is international in scope.

Section Member on the Lecture Circuit 

On Monday, April 20, 2020, the Mediation and Conflict Resolution Ofiice, of the Maryland Judiciary, offered a 
webinar for alternative dispute resolution practitioners, Navigating ADR Online: An Introduction. The webinar 
featured Section member Joyce Mitchell, Rockville, Maryland, and two other panelists. 

The 2020 Annual Conference of the Center for Alternative Dispute Resolution on June 25-26, 2020, will include 
an interactive practicum by Section member, Joyce Mitchell, Esq., Rockville, Maryland, Be Your 
Best….Negotiate Your Way to Compromise: Whenever…Wherever. Participants will explore negotiation 
techniques like brackets, double-blind, positional negotiation, zero-sum/win-lose, leverage/positions of the 
parties and tradeoffs. Exercises will help participants understand terms like interest-based bargaining vs. 
rights, warranties, flow-downs, assignability, net 30 days, cost accounting standards, termination for 
cause/default/convenience, acceptance provisions (time/place and method) 

International Institute for Conflict Prevention & Resolution (CPR) 
Alternative Pathways to Employment Arbitration Panels

In an effort to expand and diversify its Panel, CPR has opened additional pathways for neutrals to become a 
part of the CPR Employment Arbitration Panels and Employment Related Mass Claims Master List. This 
pathway is intended to streamline the process and accommodate a greater range of applicants. To apply via 
this pathway, please follow these steps: 

1. For applicants with both arbitral and employment or labor experience, submit a resume and two letters
of reference.

A. The resume should detail your experience as an arbitrator and in employment and
labor-related matters.

B. The reference letters should include the following information reflecting the applicant’s:

i. Skills which would support that work as a neutral;
ii. Employment and labor experience as a neutral and how those skills were acquired;
iii. Style as a neutral; and
iv. Subject matter expertise including their experience with FLSA and classification issues

2. For applicants with significant arbitral experience but little employment or labor experience, submit a
letter expressing interest in the employment panels along with a resume and two letters of reference
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with the information as set forth in 1A and B above, as applicable.
➢CPR will schedule one or more trainings on FLSA and classification issues

3. For applicants with significant employment or labor experience but little arbitral experience, submit a
letter expressing interest in the employment panels along with a resume and two letters of reference
with the information as set forth in 1A and B above, as applicable.

➢Apply for the FINRA panel and take FINRA’s online arbitration training and provide evidence
of completion to CPR. (While you may pursue training from another resource, you will need to
establish its quality to CPR’s satisfaction).
➢CPR will schedule supplemental training on CPR’s Arbitration Rules and Procedure

Once an applicant has been accepted on to a CPR panel or the Employment-Related Mass Claims Master 
List, CPR will require the applicant to input additional information into CPR’s system reflecting their subject 
matter expertise. This information will be used to update CPR’s database of Distinguished Neutrals. Panelists 
will also be required to take cybersecurity training at no cost. Panelists added to the Employment-Related 
Mass Claims Master List will not be charged an annual administrative fee, but will have the fee of $395 
charged when she/he is selected for their first matter. 

Qualified panelists who request to be listed on CPR’s publically available Employment Panel of Distinguished 
Neutrals will be charged a $395 annual neutral administrative fee. For additional information about CPR’s 
Panel of Distinguished Neutrals, visit our website or contact Helena Tavares Erickson at 
herickson@cpradr.org, and ADR Section Board member Gail Wright Sirmans, wrightsir2@aol.com 

Survey: Has the COVID-19 Pandemic Affected Your Practice? 
By Gail Wright Sirmans 

During these troubling times we have had to adjust our lives, our lifestyles and our mediation practices. This 
anonymous 14 question survey, Has the COVID-19 Pandemic Affected Your Practice, is designed to help us 
think collectively about where we are in our practice and where our practice will go. Your thoughts and 
responses are greatly appreciated. Let us stay connected. 

CREDENTIALING COMMITTEE INFORMATION NBA-ADR CERTIFIED PANELS OF 
ARBITRATORS AND MEDIATORS 

The NBA-ADR Committee continues to strive toward the inclusion and advancement of its members in the field 
of Alternative Dispute Resolution (ADR). Over the past few years, the NBA-ADR Committee has been 
strenuously working toward the development of separate Rosters of Certified Arbitrators and Mediators. The 
Committee has developed and facilitated several advanced training programs to certify practitioners and 
further develop their mediation and arbitration practices. Those members who successfully completed the 
mandatory training prior to 2018 were invited to submit their resumes for placement on the rosters, and 
inclusion on the NBA website and in other venues. As a result, over fifteen (15) members, after submitting their 
resumes in conformance with specific templates designed for the website, have been certified for inclusion on 
the NBA website. The oversight of this process has been conducted by Erika Davis and Earlene 
Baggett-Hayes. 

To expand this opportunity for NBA-ADR members beyond those members who were previously certified, the 
Committee has continued to provide training to members for their certification. The NBA-ADR Committee has 
also created a Credentialing Committee to make recommendations regarding criteria for admittance of new 
members to the NBA-ADR Committee Rosters of Certified Arbitrators and Mediators. Inclusion on the rosters 
continues to require that members participate in NBA-ADR training.  Recently, training was provided for 
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members at the NBA annual convention in New York. The Credentialing Committee is composed of Otis 
McGee, Alfreida Kenny, Gail Wright, and chaired by Dean Burrell. 

The Credentialing Committee determined that two most important criteria for inclusion on the Rosters 1) 
affiliation and active membership with the NBA and its ADR section by all candidates, thereby ensuring that all 
prospectively admitted arbitrators and mediators positively represent the NBA and neutrals of color; and 2) 
ensuring that prospective arbitrators and mediators meet the mandated professional qualifications in the 
jurisdictions in which they arbitrate or mediate.  

To meet these criteria, the Credentialing Committee established the following requirements for inclusion on the 
rosters: 1) Be and remain a member in good standing of the National Bar Association; 2) Be and remain a 
member in good standing of the ADR Section of the NBA; 3) Satisfy the requirements, based on training and 
experience, to hold yourself out as a mediator or arbitrator in the state in which you practice; 4) Attend a 
qualifying CLE program sponsored, or co-sponsored by the NBA ADR Section; 5) Submit a resume in the 
required format with separate resumes submitted for each panel roster; 6) Sign and return the Verification 
affirming that the individual has satisfied and will continue to satisfy the requirements, based on training and 
experience, to serve as a mediator or arbitrator in the state(s) in which they practice. 

Beginning in the winter of 2019 the Credentialing Committee developed a standardized format and verification 
process which the Credentialing Committee sent to attendees of the ADR Section CLE during the 2019 annual 
convention, setting out each of these requirements and inviting them to join the Rosters of Arbitrators and/or 
Roster of Mediators. To date the Credentialing Committee has approved seven individuals for inclusion on the 
Rosters.  The next step is their inclusion on the National Bar Association website. 

For further information, please contact Dean Burrell, Chair, at DLBurrell1@gmail.com, or Earlene 
Baggett-Hayes at erbhayes@sbcglobal.net 

Officers and Board Members of the ADR Section 2019-2020 
Monthly Conference Call Dates 

Gloria Johnson, Esq., Chair, NBA ADR  Section Board of Directors 
Alfreida Kenny, Esq., First  Vice Chair, New York, NY 
Gilbert Douglas, Esq., Second Vice Chair, Washington, DC 
Hon. Alice A. Bonner , Treasurer, Houston, TX 
Hon. Jesse Butler       Assistant Treasurer 
Rebekah Ratliff, CCLS, Secretary, Atlanta, GA 
Sabrina Dodd, Esq., Assistant Secretary, Bethesda, Maryland 
Robie A. Beatty, Esq. , Parliamentarian, Washington, DC

Dean Burrell, Esq. , Member, ADR Board of Directors, Greater New York City Area 
Joyce A. Mitchell, Esq., Member, ADR Board of Directors, Rockville, MD 
Gail Wright-Sirmans, Esq., Member, ADR Board of Directors, New York, NY 
Paula Tillman, Esq., Member, ADR Board of Directors 
Carl K. Turpin, Esq., Member, ADR Board of Directors, Washington, DC 
Fredricka Wilson, Esq, Member, ADR Board of Directors 
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Monthly Conference Calls 
Third Tuesday of every month 
Dial in: 
605-475-6711
access code: 377449#
6:30 PM EST
*unless otherwise noted

Dates: 
Tuesday, May 19, 2020 
Tuesday, June 16, 2020 
Tuesday, July 21, 2020 
Tuesday, August 18, 2020 

Newsletter Committee: Carl Turpin, Esq., Gail Wright Sirmans, Esq. and Sabrina Dodd, Esq. 
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